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Current Topics. 


Applications by Mortgagees under the Courts 
(Emergency Powers) Acts. 
WE print elsewhere a decision of Mr. Justice Eve’s—Re 


Hill’s Application—on a point unter the Courts (Emergency 
Rate Per Cent. Per Annum—Compound. . Powers) gore which has Sons the subject of diversity of 
opinion. Under the Act of 1914, a pre-war mortgagee 
1871 30s. : 1896 - 38s. cannot, unless he was in possession before the war, exercise 
his power of sale without obtaining the leave of the Court; 

1876 - 30s . 1901 38s . and on his applying for leave, the Court can defer his remedies 
‘ if of opinion that ‘‘ the person liable to make the paymént ”’ 

1881 3 1906 38 is unable to make it by reason of circumstances attributable, 
0s. Ss. directly or indirectly, to the war (section 1 (2)). Who are 

e the persons entitled to be heard as respondents to such an 

1886 31s. 1911 38s. application—the mortgagor alone, or his subsequent incum- 
brancers as well? On the terms of the sub-section, only the 
1891 35s. 1916 38s. mortgagor seems to be indicated by the expression ‘‘ person 
liable to pay’’; but in an extended sense a subsequent in- 
cumbrancer is liable to payy since he is liable to lose the land 
The Valuation to 31st December, 1916, if he does not pay. And in some cases the Court has required 
p p subsequent incumbrancers to be made parties to an application. 
was carried out on the same stringent This aan done, we understand, in ; case where sa were 
basis as on the last occasion, that is, several such incumbrancers, and all were required to be added 
, as respondents. But in the present case Eve, J., has followed 
for the whole of the ordinary Whole more strictly the language at the statute, and has held that, 
Life and Endowment Assurances, etc., since they are ~~ liable to id they are not pte a gt 
‘ oroper parties. The case is also instructive as shewing the 
amounting to £29, 229,562, by the tad df the case which the mortgagor, upon whom the onus 


On Table, the rate of interest employed of proof lies, must make in order to get relief. He must 

3 1 furnish evidence from which the Court can infer that his 
being 23 per cent. inability to pay is really due to the war. Often, of course, 
it is due to causes operating quite independently of the war. 
If he can make out a case for relief, then a guide to the 
nature of the relief is furnished by the rules laid down by 
Eve, J., in Re Jobson’s A pplication (ante, p. 248). 
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—the practical application, that is, of the doctrine of eminent 
domain. The most important suggestion in the Report of 
Mr. Les.iz Scorr’s Committee was that which contemplated 
the creation of a new authority, outside Parliament, for 
sanctioning schemes requiring the compulsory acquisition 
of land, subject, nevertheless, to the retention of Parliamen- 
tary control where questions of policy are involved. 
invasion of the functions of Parliament is not to be allowed 
to go unchallenged, and there has been issued as a White 
Paper, (1) Correspondence with respect to the two Reports 
between Lord Donovcumore, Chairman of Committees of the 
House of Lords, and the Minister of Reconstruction, and (2) 
Observations on those Reports by Mr. Atsert Gray, K.C., 
Counsel to the Chairman of Committees. Lord Denovex- 
MORE accompanied Mr. Montacu on his visit to India in 
1917, and was not in this country when the Reports were 
issued; but as soon as practicable he took exception to 
age tenor, and his criticisms are strongly swpported by Mr. 
WRAY. 


Lord Donoughmore’s Criticism. 

Lorp Donoveumore objects that the Report of Mr. Lestre 
Scorr’s Committee goes much beyond the scope of reference, 
as indicated by the title, and makes recommendations affect- 
ing a considerable portion of the Private Bill and Provisional 
Order business of the House of Lords. . ‘‘ The Committee took 
no evidence from those acquainted with this subject, and this 
picture of 


is, perhaps, responsible for the wholly inaccurate 
DonovuGu- 


our proceedings implied.’’ In the view of Lord 
MORE any inquiry into Parliamentary procedure should be 
undertaken by a Parliamentary Committee, and we rather 
gather that he regards Mr. Lesiie Scorr’s Committee as 
guilty of a very reprehensible contempt of Parliament. Need- 
less to say, Dr. Appison does not agree with this view. He 
points out that the Committee recognize that these questions 
of procedure must be settled by Parliament itself and by 
Parliament alone; but that the wide terms of their reference 
which included the recommendation of any changes as re- 
gards the acquisition of land for public purposes that might 
be desirable. in the public interest—justified suggestions for 
remedying “‘ complexities and anomalies in the existing system 
which have been long and generally recognized as calling for 
some measure of redress.’’ And though neither Mr. LEsiie 
Scorr’s nor Sir Georce Murray’s Committee called any 
large amount of oral evidence, they examined and discussed 
an immense number of official statements and written memor- 
anda by experts of high standing on these subjects. More- 
over, one of the principal officials of the House of Lords 
presumably Dr. Appison refers to Sir Artnur Turine, the 
senior Parliamentary counsel—was a member of Mr. LEstiE 
Scorr’s Cdmmittee, and signed the Report. Dr. Appison 
is content to leave it to Parliament to decide whether any 
necessary change should preferably take the form : — 

(a) of a wide extension of Departmental Orders not 
requiring Parliamentary sanction (as suggested by Sir 
Grorce Murray’s Committee); or 

(4) of the creation of a new Parliamentary Sanctioning 
Authority, with a simplification of Private Bill proce- 
dure (as recommended by Mr. Lestie Scorr’s Commit- 


tee). 


Mr. Albert Gray’s Criticisms. 

THE OBSERVATIONS on the above Reports submitted by 
Mr. Apert Gray form a lengthy document, and deal 
in detail with the suggestions made in that of Mr. LESLIE 
Scorr’s Committee. His criticisms take a practical shape, 
and will, no doubt, receive full consideration. His chief 
points appear to be, first, that the scheme of treating applica- 
tions for the compulsory purchase of land by an outside tri- 
bunal separately from other Private Bills, which are to be left 
to Parliament as at present, is unworkable; secondly, that a 
summary method of acquisition, which may be proper in the 
case of land acquired by public authorities, is out of place 
where it is required for commercial purposes; and, thirdly, 


But this 





that even where acquisition of land is in question, this is 
only part of the arrangement whieh, under the existing prac- 
tice, is embodied in an Act of Parliament. The term ‘‘scheme,”’ 
he says, though a useful enough colloquial term for the works 
proposed by a railway, gas, water, or dock Bill, is inapplic- 
able to the whole contents,of the Bill; still more inapplicable 
to a municipal Bill. ‘‘ Private Acts do not merely sanction 
schemes ; they form part of the legislation of the country ; they 
are laws upon which civil liabilities are based, on which 
criminal responsibilities rest; they may deal with charities, 
insurance, superannuation schemes, . . they amend 
and extend Public Acts, thereby making locally legislative 
experiments in matters of public health, &c., which, if suc- 
cessful, are adopted in Public General Acts.’’ There is much 
else in Mr. Gray’s criticism, and the gist of it seems to be 
that Mr. Lestre Scorr’s Committee do not appreciate the 
real functions of Private Bill Committees, and that the ob- 
jections to Private Bill procedure on the ground of delay 
and. expense are in fact unsubstantiated. Mr. Gray treats 
Sir George Murray’s Committee differently, and speaks of 
their Report in terms of praise. They make, he says, some very 
useful suggestions for the improvement of local legislation, as 
was to be expected from the distinguished public servants who 
sign this Report. As we have said, Mr. Gray’s criticisms 


are worthy of, and will no doubt receive, careful considera- 
tion; but their effect seems to be to suggest, not 60 much the 
preservation of the existing system of Private Bill procedure 
intact, as a co-ordination and simplification of the whole 
system of obtaining powers for public purposes, whether in- 
cluding the compulsory acquisition of land or not. 


Irrelevance of Evidence. 


Tuere was been some considerable difference of judicial 
opinion on an important point which finally reached the House 
of Lords in John Hall & Sons (Limited) v. Edwin Showell 
& Sons (Limited) (ante, p. 715). A firm of manufacturers 
agreed to supply a firm of Government contractors with a large 
quantity of 18-pounder steel clips required by the latter to fulfil 
their Government contract. The contractors, however, were 
by the terms of the contract to supply the manufacturers with 
the steel needed to manufacture the clips. This they never 
did. Thereupon the manufacturers sped for breach of con- 
tract, and claimed as damages the loss of the presumed profit 
they would have made had the contract been performed, ¢.e., 
the difference between the contract price and the estimated 
cost of manufacture. At the trial it was alleged that the 
manufacturers had only a limited plant available; that they 
had in fact-more contracts than they could perform ; and that, 
notwithstanding the defendants’ failure to supply steel, the 
plaintiffs had their plant and hands fully employed on equally 
profitable contracts which they must have refused if they had 
in fact been under the necessity of going on with the de 
fendants’ contract. In other words, there. had been no-real 
loss or damage sustained by the manufacturers as the result 
of the breach; it had simply relieved them of one out of a 
number of contracts, some of which they would have been 
obliged to leave unexecuted. Th‘s is an ingenious defence. But 
it opens up a wide field of inquiry into all sorts of possibilities 
very remote from the issue beween plaintiff and defendant. So 
Mr. Justice Bartnacne, the trial judge, excluded the evidence 
altogether as wholly irrelevant. The Court of Appeal, how- 
ever, and the House of Lords (Lord DuNEpIn dissenting) took 
a different view and ordered a new trial, in the course of which 
this issue could be raised. As a matter of strict equity this 
judgment seems sound; it would be inequitable to let a con- 
tractee recover damages he has never really suffered, for loss 
of a contract the performance of which would have availed 
him nothing. But, on the other hand, as Lord DunepIN 
pointed out, there is much to be said for a hard and fast rule 
excluding these side-inquiries into the plaintiffs’ business 
affairs as irrelevant and res inter alios acta. There is much to 
be said for the view that a man who breaks a contract for his 
own ends cannot be allowed to say that, if he had not broken 
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it, the other party would have been obliged to break it himself 
or suffer a heavy loss. The House of Lords’ decision certainly 
adds a new complication to the law of irrelevant. evidence. 





Jurymen and Witnesses. 

AN INTERESTING question as to the effect of irregularities 
committed by jurymen on thé validity of a conviction has 
just been decided by the Court of Criminal Appeal in Rex v. 
Twiss (ante, p. 752). The point was whether a conviction must 
be quashed merely because two jurymen, during the luncheon 
interval and while the trial was in cursu, had entered into 
conversation about the case with witnesses. Primd facie this 
is an irregularity of a very grave kind, calculated to lead to 
serious miscarriage of justice, and tends to invalidate the 
proceedings, whether the persons with whom the jury con- 
versed are witnesses or officials of the court, and whether 
the talk occurs during the hearing or after the jury have 
retired: 2. v. Ketteridge (1915, 1 K. B. 467). But this rule 
must be interpreted reasonably, and the Court of Criminal 
Appeal, in the present instance, held that the irregularity 
was too trifling to affect the conviction. The accused was 
charged at Chester Assizes with an act of gross indecency ; 
among the witnesses were three boys and the defendant's 
landlady. Lunching during the trial at a café, a juxyman 
talked to the boys, and at another café another juryman 
talked to the landlady; but the conversation was rather a 
casual reference to the case than a discussion of it. At the 
same time there is grave danger of prejudice where such con- 
duct as this takes place,’and it seems a pity that in criminal 
cases arrangements cannot be made for the jury to lunch and 
dine in private at the public expense. The Juries Detention 
Act, 1897, abolished the of rule that juries must not separate 
before verdict in cases of felony: an exception, however, is 
made in the case of capital charges, in which case the jury 
are still jealously segregated from the public at large. The 
repeal of the liberty granted to juries a score of years ago is 
unlikely ; but if the jury were catered for at the public 
expense, the mischief likely to arise from the present practice 
would scarcely occur. 


he Diminishing Solemnity of Trials. 


THE TRUTH, however, we fear, is that some of the evils and 
irregularities which now arise at trials are due to a different 
cause. Trials, nowadays, are not taken as seriously as they 
were fifty years ago. To the accused, indeed, his triai must 
still be an occasion of terrible anxiety and solemnity; but it 
is different with the rest of the world. To witnesses, counsel, 
and spectators a criminal trial has become merely an interest- 
ing spectacle, unless, indeed, the circumstances are obviously 
tragic or pathetic. But the occasion itself is no longer the 
grave and awful ceremony that once it was. In days 
not so very far distant all this was very different. Then 
an atmosphere of awe attended every trial. The judge sat 
solemn and stern, frowning around on all beholders, and few 
dared to meet his eye. The officials and the police watched 
officiously, like a sergeant-major at the commanding officer’s 
parade, to drop heavily with a stern rebuke on any spectator 
who ventured to smile or whisper. Counsel were on their good 
behaviour, and the junior bar were generally made to feel un- 
comfortable.. Witnesses came dressed all in their Sunday 
best, as if to a funeral, and were, figuratively, rapped on the 
knuckles all the time they were giving their evidence. Jury- 
men felt like small boys visiting the headmaster on their first 
day at school, or like subalterns invited to dine with the 
general officer commanding. In such days as those, no man 
—be he juryman or witness—ever forgot that he was taking 
part in a sort of rehearsal of the last Great Day of Judgment ; 
and conversation between witnesses and jurymen would have 
been beyond the bounds of possibility. Now all this is 
changed. The solemnity, the ceremony, and the awe have 
gone. Trials have become places of decent comfort for the 
lawyers and spectators, and even the judges are learning that 
the first duty of a man in authority, like that of a gentle 





woman, is to smile and be pleasant. Much has been gained in 
humanity and the comfort of life, but perhaps a little has 
been lost in the diminished seriousness with which things are 
treated. It is the story of the vanished Scottish Sunday— 
for good or for evil—over again. 


Mutual Defence as a Basis fora League of Nations 


In A LETTER in the Westminster Gazette of the 28th inst., 
Mr. E. 8. P. Haynes makes a useful contribution to the current 
discussion of the project of a League of Nations. Like many 
others who desire the project to assume practical form, Mr. 
Haynes utters a warning against attempting too much. “ Itis 
absurd to expect the establishment of anything in Europe 
analogous to the United States of America, each State in 
which is (despite its wide freedom) to all intents a province 
of the Federal Government.’’ As between the various Powers 
he suggests that the principle of mutual self-defence should 
be effective. From the admission of this would result mutual 
discussion of the best means to ensure a sufficient executive 
power to guard against surprise, and of tke most convenient 
machinery to be adofited for settling disputes :— 

‘* But such discussion would take place without any preliminary 
derogation of sovereignty or independence. Any dispute between 
individuals is far more easily settled where each individual feels 
that he is making concessions of his own free will (as he does where 
there are tactful mediators) than if he is merely summoned by 
legal process before a court of justice; and in private life no 
respectable lawyer omits the slightest chance of preliminary recon- 
ciliation. Such considerations are, of course, a hundredfold more 
important where two or more nations are concerned. 

Thus, in restricting the immediate aim to mutual self-defence, 
Mr. Haynes sees a way of avoiding the troublesome question 
of derogation from sovereignty :— 

‘The really important point to secure peace in the world is not 
the loss or sacrifice of national independence, but the abolition. of 
neutrality in the sense that every State must be prepared to rescue 
any other member of the League from violence.” 


The Report of the Committee on 


Agricultural Reconstruction. 
I, 


LikE some other recent Reports to which we have called atten- 
tion, such as those on Commercial and Industrial Policy 
after the War, and on Liquor Trade Purchase (ante, pp. 501, 
517), the Report of Lord SeLsorne’s Committee is mainly 
concerned with matters of policy which lie outside our pro- 
viace; but there is a good deal in it which is of interest to 
lawyers. 

The Committee was appointed in August, 1916, as a Sub- 
Committee of the Reconstruction. Committee, with the Ear! 
of SELBORNE as chairman, and Mr. H. L. Frencu, of the 
Board of Agriculture and Fisheries, and Mr, ALEXANDER 
Gopparp, secretary of the Surveyors’ Institution, as joint 
secretaries, the terms of reference being as follows :— 

Having regard to the need of increasing home-grown food supplies 
in the interest of national security, to consider and report upon the 
methods of effecting such increase. ; 

The Condition of Agriculture before the War.—The Report 
is prefaced by an interesting survey by Mr. Gopparp of agri- 
cultural conditions during the last hundred years, and the 
political and social factors influencing those conditions. In 
spite of the rapid increase of population which occurred during 
the nineteenth century, the country, he says, remained prac- 
tically self-supporting as regards food till well on into the 
century. ‘‘ War had been largely responsible for an enlarg- 
ment of the cultivated area, a more scientific method of 
farming, an® improvements in live stock and implements Soi 
so that history seems to be repeating itself. At the same time 
the rise of manufactures was upsetting the stability of err 
life, and promoting rural depopulation ; and the passing of the 
open-field system, while it resulted in a substantial advance- 








THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. Aigust 31, i918 








ment in agricultural methods and in an increased production 
of food, had for its accompaniment the enclosures which 
operated hardly on the labouring classes. Mr. Gopparp also 
sees in the Inclosure Acts, associated with the desire before 
1832 on the part of wealthy traders to obtain. political in- 
fluence by the ownership of land, a cause of the decline of 
small owners The Inclosure Acts offered facilities for 
this ’’—7.¢ for the acquisition of large estates not 
only led to the extinction of many small tenant farmers, but 
also had much to with the the number of 
yeomen and small freeholders, which took place with extra- 


‘and 


do decline in 
ordinary rapidity during this period.”’ 

But the growing population and developing manufactures 
created an increasing demand for cheap food, which led to the 
repeal of the Corn Laws, ‘‘ The year 1846,’’ says Mr. Gop- 
DARD, marks the triumph of the democracy oVer the land- 
owner, and the abandonment of the principle that the food of 
the kingdom should be produced from the land of the king- 
dom, the accepted policy for the future being the provision 
of cheap food for the consumer, especially the operative, who 
was thereby made a cheaper labour machine for the benefit 
of his employer. Prior to the present war, no great emer- 
gency arose which directed the national attention to the im- 
portance of a well-secured supply of home-grown food. The 
interests of agriculture were not considered, and the farmer 
was left to shift for himself.’’ On the other hand, some assist- 
ance was given to the agricultural interest by Parliament in 
the reform of the Poor Law in 1834, the Tithe Commutation 
Act of 1836, and the Highway Act of 1835. But more effec- 
tive in stimulating agriculture was the development of the 
railway system. ‘‘ The years 1837-75 broadly coincide with a 
period of increasing though fluctuating agricultural prosperity, 
accompanied by a marked progress in scientific methods, a 
progress which culminated in the-great scientific revival of the 
second half of the nineteenth century. The foundation of 
the Royal Agricultural Society of England in 1838 was an 
important event, and its motto, ‘ Practice with Science,’ em- 
bodied the central idea for the most enlightened agriculturists 
of the time The Rothamsted Research Station was estab 
lished in 1843, and the Royal Agricultural College, Ciren- 
cester, in 1845 , 

Thus, despite the withdrawal of protective measures in 
1846 the country remained at. first practically self-support 
ing as regards food,’’ and the farmers managed to do well. 
This lasted up to the early seventies; but in 1872 the growing 
importation of American wheat made itself felt, and from 
that date until 1914 the country was increasingly dependent 
upon external sources for its wheat supply. Between 1870 
and 1914 the wheat acreage dropped from a little over four 
million acres to under two millions, the diminution being due 
to the farmers turning to grass farming as cheaper and less 
risky than arable ‘As the ruinous competition of cheap 
imported grain became more insistent, more and more arable 
land was converted into permanent pasture, or allowed to 
revert to its natural unimproved state.’’ In the period just 
referred to—1870 to 1914—arable land was reduced from 
some 24 million acres to 19} million, and pasture land in 
creased from 22 million acres to over 27 million. This was 
accompanied by a substahtial reduction in the number of 
persons employed in agricultur>. According to a table pre- 
pared from the census returns, this dropped between 187] 
and 1911 from (males) 24 million to under 2 million, and 
(females) 245 thousand to 115 thousand. 

But the advantage of turning arable to pasture was lessened 
by the introduction of refrigerator methods. ‘‘ To compete in 
markets with imported live animals was more or less possible, 
but the lowered prices caused by a glut of frozen or chilled 
meat and dairy products from overseas reduced to a minimum 
the profits of even those branches of the industry which had 
previously been able to hold their own.’’™ Royal Com- 
missions to inquire into the depression in agriculture were 
appointed in 1879 and again in 1893, and the latter Commis- 
sion reported in 1897 that, since the Report of the earlier 
Commission, the value of agricultural produce had approxi- 





mately halved, while the cost of production had increased. 
‘‘ It would be difficult,’’ says Mr. Gopparp, “‘ to paint in too 
black colours the depression of the last quarter of ‘the nine- 
teenth century, affecting, as it did, first the corn lands of the 
south and west, and, later, the pasture districts in other parts 
of the country.’’ Cases of land thrown on the hands of the 
owners and cultivated by them, not with a view to profit, but 
to keep the land in cultivation, were common. ‘“‘ The effect 
of the depression was felt with peculiar severity by yeomen 
and small occupying owners. Standing, as they did, with no 
one to share their burden, they found themselves unable to 
meet their liabilities in respect of fixed charges and mortgage 
interest, and this hard-working and independent class, which 
had declined in numbers during the hard times in the earlier 
half of the century, practically ceased to exist.’’ 

From 1906 to the commencement of the war: there were, 
according to Mr. Gopparp, “‘ growing indications of a revival 
in agriculture, based partly on some improvement in prices, 
and partly on the new methods which had been adopted.’ 
But he adds that, although the farmer was beginning to make 
a better livelihood, it was by methods which did not promise 
to add to the national security in respect of food; and he 
asks, ‘‘ Why was it that while British agriculture had been 
declining, its output dwindling, and cheap food from over- 
seas playing an increasingly dominant part in feeding the 
people, the exact opposite had taken place in Germany, a 
country possessing, on the whole, a poorer soil and less favour- 
able climate?’’ With this question as the conclusion of the 
preface, it is not surprising that the Report itself looks for a 
remedy in the better organisation of agriculture, partly by 
State help, and partly by co-operation. 


[To be contin ued. | 








Some Problems in Income Taxation. 


Wiru a significant, and increasing, tax on revenue in force it is 
to be expected that the public should be keenly inquisitive as 
to its levying and incidence, that a busy lawyer should be con- 
sulted on all sorts of conundrums, and that, while the avidity 
to obtain relief lasts, the very latest edition of ‘‘ Dowell ”’ 
should find a place on a more handy shelf in many studies and 
chambers. On the numerous and diverse questions and moot 
points’which members of the public or their papers are likely 
to raise, we purpose to make a few remarks, and to ask atten- 
tion to the possibilities relative to two or three, being fully 
assured that it is to the unquestionable interest of the profession 
that the public should find its members to be worth their fee 
on all such questions whether intricate or simple. 

Some clients have phe right or privilege of a free residence ; 
and when such is. the case they will frequently be found to 
include, as part of their yearly revenue, the annual value of 
this residence. But this is not always right and proper. A 
thing is not income unless it is convertible into money. 
Hence, if, under the terms of his occupation, the taxpayer can 
let the residence at pleasure, it has to be included: Corke v. 
Fry (32 Se. R. 341); but if he is unable to let it, then it 
should be excluded; J'ennant v. Smith (1892, A. C. 150); 
McDougall v. Sutherland (31 Se. L. R. 530). Tennant’s case 
was one of a bank agent who occupied a part of certain bank 
premises as a residence, but which, as will readily be under- 
stood, he was not allowed either to sub-let or to use for other 
business than that of a bank. /Fry’s case was one 
of a Scotch manse, occupied by a minister of the Established 
Church, which he was entitled to let during his incum- 
bency in like manner as the glebe lands. Whilst the ground of 
the decision in Sutherland’s case was that the minister in that 
case had merely the privilege of personal residence, the pro- 
perty being in trustees and the minister having no right of 
letting. In other words, there is here presented a fine dis- 
tinction, and as a result we are faced with a somewhat curious 
anomaly. Two servants are each worth £150 a year; the one 
who lives in, and receives £120 in cash, is exempt from taxa- 
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tion, whereas his equal servant, who lives out, and receives 
£150 in cash, can only claim an abatement. 

It is, however, much more generally apprehended that, for 
income-tax purposes, there is a line of demarcation drawn 
between an appreciation in the capital of an ordinary indi- 
vidual and of a trader in capital. For instance, a company 
that does not carry on the trade of buying, developing, and 
selling land, and that receives sums for the sale of the land 
it holds, howsoever important that company may be or con- 
siderable the purchase moneys it receives, is in a different 
situation from the small speculator in bricks and mortar, or the 
middle-class man who deals in the buying and selling of real 
estate. The increase in value on sales received by such a com- 
pany should not be included in any calculation of the profits 
of its trade (Stevens v. The Hudson’s Bay Co., 101 L. T. 
Rep. 96),-while any such increase obtained by the land trader 
will be obviously assessable to the income-tax: see Vorthern 
Assurance Co. Vv. Russell (26 Sc. L. Rep. 330), Assets 
Company v. Forbes (34 Sc. L. Rep. 486), Californian Copper 
Syndicate v. Harris (41 Sc. L. Rep. 691). It would, indeed, 
be difficult to define the line which separates these two classes 
of cases. The test which we would propose as best adapted to 
practical use is: Can the amount in question be regarded as a 
profit or gain derived by the party accounting from the carry- 
ing on of a trade or business, or is it nothing more than a legiti- 
mate enhancement of capital? In truth, each case must be 
carefully and impartially considered, having regard to the pre- 
cise position of the party and the other circumstances, before a 
satisfactory decision can be reached. It is permissible, how- 
ever, to assert that, when traders sell their old premises and 
buy, or move to, new ones, any sum in excess of that at which 
they acquired these old premises is not income within the mean- 
ing of the Income-Tax Acts, and is, therefore, not assessable 
(see Assets Company v. Forbes, supra, at p. 491). And cer- 
tain it is that when an annual payment is composed of interest 
upon a principal sum plus ah instalment of that sum, the pay- 
ment should be apportioned, and the tax only paid on that 
part which represents interest: Secretary of State for India v. 
Scoble (1903, A. C. 299), and ef. Chadwick v. Pearl Life In- 
surance Co. (1905, 2 K. B. 507); for such a payment is 
not an annuity in the strict sense of that term, but a mode of 
liquidating a debt with interest. It is almost too trite an 
observation to add that income-tax egislation was never in- 
tended to tax and reduce any individual’s capital, and thus 
cast its incidence, as Prof. Fawcerr and other political 
economists have pointed out, partly on the labouring classes 
(Fawcett on Political Economy, Book IV., cap. II., 4th ed., 
p- 516). 

It may be well to pause here and reflect that there are two 
aspects at least in which an insufficient assessment or an ex- 
cessive claim should be viewed. Most, if not all, clients desire 
that, in ascertaining the aggregate of their several incomes, no 
item which is not income within the terminology of the Acts 
should be carelessly or inadvertently set down. -On the other 
hand, the surveyor owes a duty to each and every honourable 
taxpayer conscientiously to satisfy himself that no proper item 
is omitted from a return or claim; for, if there be fifty tax- 
payers, and three of them pay less than their quota, it is 
evident the burden of the deficiency is, by the action of these 
three, unfairly placed or shifted on to the remaining forty- 
seven. This is an aspect of the situation that the unthinking 
public might well bear more prominently in mind ; it may very 
possibly put, in their estimation, a new and different com- 
plexion on affairs. 

It is, however, time that we brought forward, very briefly, 
another point which may be of equal interest, and appeal to 
not a few clients. What some persons may view as part of 
their revenue is not always assessable. To explain this striking 
statement, we would refer to the well-known case of a donation 

given to a curate in recognition of faithful service. The dona- 
tion in question was given to him, not as being clergyman of a 
parish, but as a donatio honoris carga for having worked hard 
for fifteen years without réproach, and without any assurance 
that it would be continued in subsequent years. These circum- 


stances differentiate the case, it will be observed,.from the 
common case of a voluntary contribution: Znland Revenue 
v. Strong (15 Se. L. Rep. 704), Blackiston v. Cooper (1909, 
A. C. 104); or a grant: Herbert v. McQuade (1902, 2 K. B. 
631), Poynting v. Faulkner (93 L. i Rep. 267), toa clergy- 
man of a parish in respect of the duties of his cure. And it 
will be recalled that, in the curate’s case, it was decided 
that the donation was not assessable either under 
Schedule E of the Income Tax Act, 1853 (16 & 17 Vict. c. 34), 
or as an annual profit or gain under the sixth case of Schedule 
D: Turner v. Cuxton (37 W. R. 254, 22 Q. B. D. 150), Turton 
v. Cooper (92 L. T. Rep. 863). 

Cases of the kind we have been considering are, we believe, 
said by some to suggest a moot point respecting the taxation of 
any casual profits. A person receives £50 for letting a fur- 
nished house or apartments during his temporary absence; a 
college tutor £50 for an article or advice on some special sub- 
ject on which he is an authority ; a solicitor or surveyor, apart 
from his professional work, £50 for an introduction. Grant 
that each is an isolated case, and does not occur in pursuance 
of any scheme for profitmaking, is it assessable? Admittedly 
it is not an annual profit Or gain, as it comes only once, or 
once and again, in a lifetime, and the sixth case of Schedule D 
only charges ‘‘annual”’ profits: see the argument in Le 
Cooper, Cooper v. Cooper (1917, W. N./385). Nor is the 
transaction at all inoculated with the virus, so to speak, of 
carrying on a trade, business, or practice. Set in a favourable 
light, the case may look very much like a gratuitous allowance 
to a son or daughter, or the curate’s donation—may savour not 
a little of such a case as a sale by an inventor of his patent 
rights. We have, however, misgivings whether the judges 
would be ready to limit—shall we say whittle down !—the in- 
terpretation of the word ‘‘ annual ’’ to the sense necessary to 
support this extremely interesting suggestion, and until it is 
judicially discussed we prefer to leave it in the domain of 
entertaining speculations. Lord LorEsurn, it is to be remem- 
bered, does not assent to the proposition that a voluntary pay- 
ment can never be charged: Drummond v. Collins (1915, A. C. 
1011, 1017). 

But in our limited space we have advanced more than 
enough to demonstrate that an ordinary everyday claim for 
abatement not infrequently raises very fine points. To do 
justice to any such points one does not require to be a profound 
lawyer, but rather to be gifted with the analytical disposition ot 
a GeorceE Exror and the capacity to seek a distinction with the 
assiduity, and to discover it with the delight of a naturalist 
searching for, and finding, a Camberwell beauty. But of thie 
there will be an instant and full assurance among competent 
observers: that in all probability such brilliant. gifts will run 
a sad riot unless they be tempered by a liberal education in 
legal ideas, in weighing a sifting evidence, and in the solu- 
tion of intricate and difficult legal problems. 
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» PROSECUTIONS. Div. Court, 22nd August. f 


Minirary ServicgR—ALLeGeD OFFENCE AGAINST Reautation 45 (1) 
(coc.)—INVESTIGATION OF CHARGE By MILITARY AUTHORITY—CERTI- 
FICATE FOR TRIAL BerorE MAGISTRATE—NO Evipence BErore MAGIS- 


IN CHARGE-SHEET—RerusaL TO HEAR CasE—MANDAMUS. 


(cec.) of having in his possession on 23rd May, 1918, without lawful 
authority or excuse, a document (a birth certificate) so nearly resembling 
a certificate issued by a foreign Government as to be calculated to 
deceive. The case had been referred to the competent military autho- 
rity, who gave a certificate that the offence was “one which could ade- 
quately be dealt with by a court of summary jurisdiction.” Regulation 
45 (cce.) enumerates various documents which might he the subject 
matter of a charge, and the certificate did not define the particular 
offence for which the prosec ution was to be commenced, and there being 
thus no direct evidence that the charge on the charge-sheet was the 
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offence which had been investigated, the magistrate was not satisfied 
that he had jurisdiction, and dismissed the summona on the ground 
that the jorm of the certificate was wrong, as not specifying in the 
manner in which the offence would be specified in an information, 
summons or count, the charge m respect of which the pre secution had 
been commenced 

Hleld, that the certificate wa 
trate had jurisdiction te 
and therefore the magistrate, har 


rule for a mandamus would be made absolute 


Rule nisi calling upon 


prima facie evidence that the 
under the 
ing w ongly declined pur diction, the 


mags 


deal with any charge regulation, 


Mr. Mead, the stipendiary magistrate at 
Marlborough-street, to shew cause why a mandamus should not issue to 
hear and determine a charge against Davis Fox, a Russian subject 
Fox, when called up, had put in evidence a document to prove that he 
Was over a certain age, which it was believed was not genuine, and 


proceedings were taken against him under the Defence of the Realm 
Regulations It is 
damus, for the magistrate had not declined 


ontended that thi is not a case for a man 
jurisdiction, but had said 
that he was not satisfied on the « lence before him that he had 
jurisdiction to hear the case. In support of the rule it was admitted 
that the magistrate had no jurisdiction unless the pr 
tion 56 of the Defence of the Realm Regulations were complied with, 
because no new offence us cognizable by a court of summary juris 
diction unless made so by Act of Parliament. This certificate was 
sufficient primd facie evidence that the provisions in Regulation 56 had 
been complied with, and the magistrate ought therefore to have dealt 
with the cast It was true that under Regulation 45 ce) several 
classes of documents were referred to, but if the magistrate had any 
doubt whether the investigation before the competent military authority 
was in respect of a document other than the one referred to in the 
charge-sheet, he could have sati fied himself by putting the question to 
the police officer in charge of the case. He had not done so, but had 
expressed the opinion that the certificate ought specifically to connect 
the charge with the charge investigated by the authority, and on that 
technical ground had refused to go on with the case, and had discharged 
Fox. The certificate in this form had been accepted by all the other 
police-court magistrates On a previous ¢ vwion Mr. Mead had 
adopted the same course in the case of another Russian subject named 
Katzopersh, who since his discharge was said to have disappeared 

Dartine, J., in giving judgment, said that although Regulation 45 
(ccc) defined several offences, the magistrat was under no mis 
apprehension as to the character of the charge When the police 
officer entered the witness-box Mr. Mead at once said he took excep 
tion to the form of the certificate, and refused to proceed with the 
case, and discharged Fox The magistrate’s view, as expressed in his 
affidavit, was that the laxity of procedure night lead to serious evils 
in various ways, and that the certificate ought to formulate the exact 
offence, just as an information, summons or count In an indictment 
did, although he said in his affidavit that he would have been satisfied 
with any evidence identifying the offence charged with that investi 
gated by the competent authority. If the magistrate had really any 
doubt that the competent military authority had investigated a dif 
ferent charge from that made by the police, he could have asked the 
police officer He did not do so. The military authority declined to 
formulate the charge in precise terms, saying they were not lawyers 
and it was pr might make a mistake. The rule would be 
made absolute, but without costs 

Avory, J., agreed rhe certificate was prima facte evidence that 
proper steps to investigate the charge had been taken before the com 
petent military authority. Such a certificate gave the magistrate 
Jurisdiction to deal with any charge under Regulation 45 (ccc). The 
pity was that it did not occur to anyone to ask the police officer 
the simple question, “‘ Is this charge the same as was investigated? ’’ 
No doubt why that course was not followed was because the magistrate 
at once said he was dissatisfied with ‘‘ the form of the order.”’ If 
in future it was not convenient for the military authorities to make the 
certificate more specific, it would be better that they should be prepared 
with evidence of the identity of the charge 

Lusu, J., gave judgment to the like effect. Rule 
CounseL, for the magistrate against the rule, Gireen; for the defendant 
Fox, R. C'. Hawkin; in support of the rule, Sir A. Bodkin. Sortcrtors, 
Treasury Solicitor Fraser Christian: Director of Public Prosecu 
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[Reported by Eraxine Rei, Barrister-at-Law.] 


DOUNE v. LETTS. Div. Court. 


Mititary Seravice—Ciaim to Exemprion—Perrson Orprnarnty Resi 
DENT IN His Masetsty’s Dominions ABROAD—MutirarRy Service (No. 
2) Act, 1918 (8 Gro. 5, c. 5), Scuep. 1 (1 
The appellant was a British subject, born and educated in England 

Hle waa articled toa solicitor, but in 1906 he left England for Canada, 

inte nding to live there permanently In 1915 he we nt, on account of 

his health, to the United States, and in May, 1917. came to England 
on bysiness connected with a trust eatate Hle applied for a commis 
sion in the British lrmy, but it was refused. and he then tried to yet 

a passport to return to Canada, but one waa not granted him When 

the Wilitary Serwice No. 2) Act, 1918. came into force he was called 

upon to join the British Army He contended he was not liable, 

was within the exception contained in the First Schedule. being “a 

pe raon ordinarily reaide nt in Hig Majesty's dominions abr ad tg 


22nd August. 


as he 








The magistrates at quarter sessions held that, although he went to 
Canada to reside. not intending to return to England, and still had 
property there, he had no home in Canada in the se nse that he owned 
or rented a house there, and was, nevertheless, for the time being, ordi- 
narily resident in Great Britain within the meaning of the Military 
Service Act, 1918, and they convicted him as an absentee, but stated 
a special case. 


Held-(Lush, J., dissenting), that the question was one of fact, and 
there bang evidence on which the magistrates could properly come 
to the conclusion at which they had arrived, the conviction must stand, 

Appeal by F. H. Doune by way of special case against a conviction 
by the Worcester justices, sitting at quarter sessions, on a charge that 
he, being a man of military age belonging to the Army Reserve, had, 
when called up on permanent service, failed to answer to the call. The 
facts found by the justices were as follows: The appellant was born 
and educated in England, and was articled to a solicitor in England 
He went to Canada in 1906, intending to stay there. In 1907 and 
1908 he visited England for about twe months in éach year. From 
1908 to 1917 he did not come to this country at all. In 1915 he went 
to the United States for his health, but had no intention of staying. 
te had property in Canada consisting of land, options to buy land, 
horses and He came from the United States to England in 
\lay, 1917, on business connected with a trust estate. He had applied 
for a commission in the British Army, but it was refused. He then 
ipplied for a passport to return to Canada, but that was not granted 
him. He had no home in Canada in the sense of owning or renting 
a house. On these facts the justices found that the appellant was not 
within the exception tetiability to military service, as being a person 
ordinarily resident in His Majesty’s dominions abroad, contained in 
the First Schedule to the Military Service Act, 1918, and they con 
victed the appellant and fined him £2, but stated this case. The 
appellant appealed on the ground that there was no evidence on which 
the justices could find that he was not ordinarily resident in Canada, 
ind therefore exempted from service in the British Army. He further 

eaded that the notice was bad, because he did not receive it until 
six days only before the date on which he was to join. The justices 

verruled this objection, as one in the circumstances of no substance, 
ind the Court gave no decision upon it, 

Lusn, J., delivered his dissenting judgment first. The case, he 

iid, raised at least two questions. ‘Lhe first and really important 
one was whether the appellant was or was not within the provisions 

f the Act as to military service here, by reason of being a person 
though of military age and fit for service, by reason of his being ordi 
narily resident in Canada. Now, the justices had found as a fact 
that he went to Canada in 1906, intending to stay there, and there 
vas no evidence that he had ever abandoned that intention. He came 
to England in May, 1917, for the specific purpose of attending to a 
trust estate, and had it not been for the passing of the Military Ser- 
vice (No. 2) Act, 1918, that fact would in itself have been sufficient 
to have exempted him under the earlier Service Acts. On the facts 
is found he failed to see how the decision of the justices could be 
supported, and he thought that the appeal should be allowed. On 
the second point he saw no reason for thinking the justices were wrong. 
At any rate, it became immaterial, because, if the appellant were 
liable, a fresh notice giving him seven days could be at once served 
on him. There was no evidence here that the six days was an un 
reasonable notice. No special time was mentioned in the. Act, and 
therefore gll the appellant could require was a “‘ reasonable’ time. 

Avory, J., said that this appeal could only succeed if the Court was 
prepared to say that the court of sessions were wrong in law. He 
expressed no opinion on the facts. The authorities were clear that 
the question whether a man was ordinarily resident in a place was a 
question of fact. Primd facie, the appellant was within the Military 
Service Act, 1918, and it was for him to shew that he was within the 
exception.. To do that he must establish to the satisfaetion of the 
Court that he was ordinarily resideft in Canada. The justices had 
found that he was not. In his opinion it was impossible for them 
to say that, as a matter of law, the justices were wrong; therefore 
the appeal failed. 

DARLING, J., agreed with Avory, J. He regretted that the Court 
was divided in opinion on a question of considerable importance in- 
volving the construction of a section in an Act of Parliament. It 
was a difficult case, and so near the line that it was not surprising 
that the Court was not unanimous. The real question that this Court 
had to decide, however, was whether there was evidence which justified 
the conclusion that the justices had arrived at. He thought there was 
such evidence, and that being so this Court had no jurisdiction to set 
the conviction aside. The appeal would. be dismissed, but without costs 

CouNSEL, the appellant in person ; Giveen, for the Crown. Soticirors, 
The Treasury Solicitor. 


foxes 


[Reported by Ersxrne Rem, Barrister-at-Law.] 








Lord Parker of Waddington, P.C., a Lord of Appeal in Ordinary, 
of Aldworth, Haslemere, and Wellington Court, 8.W., who died 12th 
July, aged sixty-one, has left estate of the value of £48,098, of which 
£47,924 is net personalty. The testator gives the household and per- 
sonal effects and £5,000 to his wife, certain plates to his son Trevor, 
and the residue of the property between his six children. 
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CASES OF LAST SITTINGS 
ieee fYoudeof Lords. ob? 


DDRIGUEZ v. SPEYER BROS. 17th, i8th, 20th, 2ist and 24th June 
3rd August. 
q 











gwen ENEMY—PARTNERSHIP—ONE PARTNER OUT OF SIX AN ALIEN ENEMY 
<ACTION IN Finm’s NAMB—ENeEMY PARTNER ENTITLED TO SMALL SHARE 
or AsseTs—JUDGMENT BY DerauLT—Mori0on ro Ser ASIDE JUDGMENT 
DISCRETION IN THR CoURT TO ALLOW SUCH AN ACTION TO PROCEED. 


The respondents, bankers and financiers in London, had made the 
pellant, an Argentine subject, various loans prior to the war, which 
Jwith interest became payable shortly after war was declared in 1914, 
and amounted to about £29,700. Whe respondent firm at that treme 
gonsisted of six partners, four of whom were British subjects, one an 
American and one a German, who, however, had only one-fortieth share 
in the profits. When war was declared, the partnership wax treated 
as at an end, and the assets were collected. A ape cially indorsed writ 
was served on the appellant, who, however, failed to enter an appearance, 
owing, as he alleged, to a bona fide mistake, and judgment was signed 
against him, He applied to have the judgment set aside on the ground 
that, one of the partners in the respond nt firm be ing an alien ene my, he 
could not during the war sue either singly or jointly. Peterson, J., made 
an order setting aside the judgment, but the Court of Appeal (Pickford, 
LJ., dissenting) held that the Court had a discretion in the circum- 
stances to allow such an action to proceed, and the case was sent back 
to the Master to be dealt with accordingly. 

The House, after consideration (Lords Atkinson and Sumner dissent- 
» ing), dismissed the appeal. 
Decision of the Court of Appeal (117 4. 7'. Rep. 775) affirmed. 


Appeal by the defendant from an order of the Court of Appeal 
(Bankes, L.J., and Sargant, J.—Pickford, L.J., dissentiente) reversing 
an order of Peterson, J., in chambers. The question was whether a 
partnership which was dissolved by the outbreak of war by reason of 
one of the partners having thereby become an alien enemy, but which 
continued to exist for the purposes of winding-up, could maintain an 
action for the purpose of getting in a partnership debt. 

Tue Hovsr, having taken time, by a majority dismissed the appeal. 

Lord Finay, C., in moving the appeal should be dismissed, said that 
the respondents (the plaintiffs in the action) carried on business as 
bankers in London until the outbreak of the war, when the partnership 
was ipso facto dissolved, as one member of the firm, Eduard Beit von 
Speyer, was a German resident in Germany, who, on the outbreak of 
the war, became and was still an enemy alien. There were five other 
members of the firm, the leading member, Sir Edgar Speyer, and H. 
Oppenheimer, both naturalized British subjects, H. W. Brown and H. 
Gordon Leith, both British subjects, and James Speyer, an American 
citizen. The action was begun in the name of the firm, Speyer Brothers, 
by a writ, dated 18th January, 1916, for the recovery of a debt alleged 
to have accrued due before the war—namely, on 19th February, 1914 
The appellant failed to enter an appearance, and judgment was signed 
by the plaintiffs (the respondents) for £29,772. On 29th March, 1917, 

_ the respondents obtained an order nist charging the appellant’s interest 
in certain shares, and also an order giving leave to serve notice of an 
application for the appointment of a receiver on certain property of 
the appellant. Notice was served on the plaintiffs to declare the names 

and places of residence of the members of the plaintiff firm, and on 
6th October, 1917, a statement was delivered setting out the names of 
the members of the firm, one of them being that of Mr. Eduard Beit von 

Speyer. It appeared from the articles of partnership that his interest 

was 24 per cent. in profits and losses, and he was indebted in a large 

sum to the firm. On application the Master, on-1st August, 1917, made 
an order setting the judgment and the orders aside, and he was affirmed 
on 7th August, 1917, by Peterson, J. The respondents appealed to the 

Court of Appeal, which by a majority reversed the decision and re- 

Stored the i seeds and orders, remitting the summons to the Master to 

be reheard on the merits. On the dissolution of the firm on the outbreak 

of the war, the affairs of the partnership had to be liquidated, and 
that involved getting in the assets. The writ was in the name of the 
firm, which had the same effect as if the names of the individual part- 
~ ners had -been set out. It was contended for the appellant that the re- 

Spondents’ action was incompetent on the ground that Eduard Beit von 

Speyer. was a co-plaintiff. That contention depended on the proposition 

that there was an inflexible rule of law against any action in the King’s 

Courts by an alien enemy suing either alone or with others. Peterson, 

J., at chambers, and Pickford, L.J., in the Court of Appeal, held that 

there was a settled rule of law. to that effect, while Bankes, L.J., and 

Sargant, J., held that the rule did not apply in such a case as the present. 

There was no doubt that, as a poate rule, an alien enemy could not 

bring an action in the King’s Courts as plaintiff, though he might be 

made a defendant. The rule was founded on public policy ; but, if there 

Might be a state of circumstances in which to prevent an enemy alien’s 

[being a party to an action as plaintiff would do much more harm to 

© British subjects or to friendly neutrals than to the enemy, that was a 

consideration most material to be taken into account in determining 
whether such a case fell within the true scope and extent of the rule. 

It was urged for the respondents that, where there was a firm consisting 

of British subjects and an alien who became an enemy on the outbreak 
of war, the partnership was, ipso facto; dissolved, and that to apply the 
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. . . . 
supposed rule to such a case would cause great inconvenience and, possi- 


bly, most serious loss to the British member of the firm, by making it 
impossible for them to get in the firm’s assets. The question raised was 
one of great interest, and involved a close inquiry into the precise 
nature and extent of the rule of law on the point. One answer given to 
the argument ab imconvenienti was that the Trading with the Enemy 
(Amendment) Act, 1916, had by section 4 provided machinery by which 
that inconvenience might be obviated by vesting the interest of the 
enemy alien in the custodian appointed under the Trading with the 
Enemy (Amendment) Act, 1914, who might join as a co-plaintiff to get in 
the assets. The question, however, must be considered apart from the 
effect of that Act, as the rule of law on the subject must have come ipto 
existence long before the passing of those Acts for the custody of enemy 
property, which had had the incidental effect of providing a method 
by which the difficulty in question might be got over. If the Act of 
1916 had been passed specifically to remove that difficulty, it would 
have afforded most cogent ground for the conclusion that the. difficulty 
existed ; but no such conclusion could be drawn from the fact that legis- 
lation of a general nature for the custody of enemy property might inci- 
dentally have that effect, His lordship having exhaustively considered the 
question what the rule of law was apart from the legislation of 1915 and 
1916, said that Rombach vy. Gent (84 L. J. K. B. 1558) was a direct deci- 
sion that the rule of the disability of an alien enem¥ to sue had no appli- 
cation to a case where the firm had been dissolved by the outbreak of war, 
and that the name of the enemy alien ex-partner might be used as a co- 
plaintiff to get in the assets. The law did not prohibit the use of the 
name of an alien enemy who had been a partner with British subjects 
when it was necessary for getting in the assets of the firm. On the whole, 
his opinion was that the judgment of the Court of Appeal was right, 
and that the appeal should be dismissed. 

Viscount Hatpane and Lord ParMoorR read judgments to the same 
effect. 

Lord ATKINSON differed. The firmly established rule of law was that 
an alien enemy was disqualified from seeking the aid of the courts in 
this country to enforce his own legal rights. The vital fact that dis- 
qualified him was not his alienage, but the hostility in war between the 
English Sovereign and his own. He thought Pickford, L.J., was clearly 
right, and the judgment of the majority of the Court of Appeal there- 
fore should be reversed. 

Lord SuMNER agréed with Lord Atkinson. This actiom could not be 
maintained unless Herr Eduard Beit von Speyer, a German subject, was 
a party to it. That he was an alien enemy not sub protectione domint 
regis was known to the courts. In whatever capacity he was a party to 
the action, iftit resulted in a judgment against Mr. Rodriguez, it would 
enure personally, if indirectly, to his material benefit. The decision 
appealed from involved the proposition that an alien enemy resident in 
Germany and not enjoying the King’s licence or protection could never- 
theless flagrante bello enter the King’s Courts as an actor and seek a 
judgment to his own advantage, provided he did so jointly with others 
who were under no incapacity. In his opinion, Rombach v, Gent (supra) 
was ill-decided. The decided cases from the time of Coke downward 
shewed that the courts could not ignore the fact that a plaintiff was an 

He thought the point which appeared to influence the 
majority of the Court of Fel that Mr. Rodriguez could have been 
joined as a defendant, was equally against public policy. If judgment 
were obtained but not enforced until after fhe war, the German partner 
would still reap an advantage, for the debt would then become a 
specialty’ debt; and it might be, that if the partner discovered that 
the defendant had property abroad, he might even be able to enforce it 
before the termination of the war. He agreed with Pickford, J., im 
omnibus, and was of opinion that the appeal should be allowed. 
Counsex, for the appellant, Douglas Hogg, K.C., and Giveen; Romer, 
K.C., and Hon. M. M. Macnaghten, Soxtcrtors, Richard Furber & Son; 
Bircham & Co. * 

[Reported by Ensxine Ruip, Barrister-at-Law.] 


alien enemy. 





f 

High Court—Chancery Division. 

Re COURTS (EMERGENCY POWERS) ACT, 1914, AND He HILL’S 
APPLICATION. Eve, J. 3lst July. 

Emercency Lrorstation—Mortcace—Leave To Exercise Power or 
Sate—Inasiniry To Pay—Partes—Pvisne INcUMBRANCERS—COURTS 
(Emercency Powers) Act, 1914 (4 & 5 Geo. 5, c. 78), s. 1 
On an application by a mortgagee under the Courts (Emergency 

Powers) Act, 1914, for leave to exercise his power of sale, the onus 18 

on the mortgagor to prove that his inability to pay is directly or tn 

directly attributable to the war. To such an application subsequent 
incumbrancers_ are not necessary or proper parties. 

This was an application by first mortgage debenture holders under 
the Courts (Emergency Powers) Act, 1914, for leave to exercise their 
power of sale. The mortgagors were a company who had issued a 
series of first mortgage debentures for £15,000, and second mortgage 
debentures for £2,500. In July, 1915, the first debenture holders ap- 
pointed a receiver, and in January, 1917, a compulsory order for 
winding up the company was made. The amount due under the deben- 
tures was still owing, but the interest had been paid. The present 
application by the trustees for the first mortgage debenture holders was 
opposed by the holders of the second debentures, who were allowed, by 
leave given in chambers, to appear, without any expression of opinion 
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as to their locus standi, and by the company, whose opposition was 
only formal. 


Eve, J.—This is an application by legal mortgagees, under the Courts 
(Emergency cowers) Act, 1914, for leave to exercise the power of sale 
contained in their mortgage. The power became exerciseable on the 
23rd January, 1917, when an order was made to wind up the mort- 
gagors, a limited company, known as the Northern Quarries Estates 
(Limited). The mortgagors, being unable to pay, formally, and only 
formally, oppose the application. The labouring oar has been assumed 
by the holders of a second series of debentures charged upon the pro- 
perty included in the mortgage. One question I have to determine is 
whether, on applications of this nature or on this particular application, 
the subsequent incumbrancers have any locus standi. Having regard 
to the fact of which I was informed, although it has not been proved, 
that this application must be disposed of before these sittings end, or 
& provisional contract for sale already entered into will go off, I 
thought it better to treat the second incumbrancers as properly here, 
and not to dispose brevi manu of the objection taken to their locus 
standi. I have, therefore, heard them at length on the merits, and the 
more willingly’ because, apparently, the mortgagors were not prepared 
to argue the case with the same thoroughness which Mr. Clayton has 
presented it to me; but in the result I have arrived at the conclusion 
that on this application the puisne incumbrancers have in fact no locus 
standi. What 1s the position and what are the rights of a puisne in- 
cumbrancer vis-a-vis, the prior incumbrancer!? He has a right to redeem, 
but he is under no liability to pay the debt of the prior incumbrancer, 
though he can, of course, only redeem the security by payment of the 
debt. He has a right to pay the debt incident to his right to redeem, 
but there is no obligation on him to pay, and he cannot properly be 
described as the person liable to make the payment. An order on 
this application will not prejudice or interfere with the right of the 
second incumbrancers to redeem the applicants; for be it remembered 
that this is not an application either to bring an action to enforce 
the security, or, in an action already instituted for that purpose, to 
foreclose or sell; but is an application by a creditor of the mortgagors 
for leave to recover the debt by means of the particular remedy given 
to them by contract with their debtor. In these circumstances the 
puisne incumbrancers are not, in my opinion, necessary or proper 
parties to these proceedings. That was the view taken in chambers, 
but, as counsel insisted on his right to be heard, and in order that the 
question might be determined whether or not he had such a right, the 
Master, after consulting Mr. Justice Peterson, directed that his clients 
be added as parties, but in so doing I have Mr. Justice Peterson’s 
authority for saying that he had no intention of deciding the question, 
but wished to give Mr. Clayton’s clients the opportunity of raising it 
on the adjournment into Court. Having heard what has been said, 
I have come to the conclusion already stated ; but I treat the application 
as opposed because I think the fair -eoneclusion from the attitude of 
the parties is that the liquidator really does oppose the order being 
made, but prefers to leave the matter to be argued by those who take 
a strong view upon it. The questions on the merits are two: First, 
have the respondents satisfied me that the inability of the company 
to pay off the mortgage debt is due to circumstances directly or in- 
directly attributable to the war’. And, secondly, If they have so 
satisfied me, ought I, in the absolute discretion yested in me, to sus- 
pend the right of the mortgagees to enforce the contract with the 
mortgagors’? The respondents have not satisfied me that the company’s 
inability was due to circumstances attributable to the war. I have 
here admittedly bankrupt mortgagors, whose present position is attri- 
butable to their inability to pay their debts as they accrued due, to 
their having to submit to a judgment at the suit of a creditor, and 
finally to their having no answer to the petition which the judgment 
creditor then presented for their winding-up. Was that condition, 
which existed in October, 1916, and probably some time before that 
date, attributable to the war’? It may have been, but the burden lies 
on those who say it was to satisfy me that such was the case. I have 
here affidavits by gentlemen, upon whose veracity I make no reflection, 
who have expressed their own opinions, but have not given me the 
materials to enable me to form an independent oné of my own. It is 
not enough for half a dozen persons to come here and say, “In my 
opinion, this position is attributable to the war.’’ What they have 
to do is to put before the Court such materials as will enable the Court 
to come to that conclusion. All that I really know about this com- 
pany’s financial position is that in 1912 it raised £15,000 by this mort- 
gage ; that in course of time it expended, partly out of this money and 
partly out of its share capital, £15,000 or £16,000 in the erection of the 
two works with which this application is most nearly connected ; that 
one of those works has persistently been carried vn at a loss; that the 
other was worked for a few weeks only, and in circumstances which 
make it impossible to say whether or not it could be worked at a profit ; 
that at the time when the company got into difficulties the owners 
in fee of the sites of those works were refusing to carry out their 
contract to grant the company leases of those works; and that there 
was, at a date very near the commencement of the war, a very large 
debit balance shown on the balance-sheet of the company. These are 
really the only facts brought to my notice in the evidence, and it has 
been argued that, but for the war, this mortgage would have been 
paid off by transfer. Can I judicially say that I am of opinion that 
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but, for the war, this company could, in January, 1917, or at any subse 
quent date, have found anyone ready to take a transfer of this mor 
gage and to lend the company £15,000, not for the purpose of further 
extending its business or providing further working capital, but fog 
the purpose of paying off another incumbrancer? If cannot arrive a 
any such opinion. It seems to me that the company’s unfortunay 
position may be in part attributable to the war, or may be wholly 
attributable to other circumstances. The burden lies on those who 
seek to establish that the inability is due to special circumstances to 
establish it in a way that is calculated to carry conviction to the Court, 
They have not, in my opinion, done that in this case. In those circum. 
stances there has not arisen a state of things which calls upon me to 
determine whether or not I ought to exercise my discretion: It ig 
only, of course, in cases where the first proposition has been satisfac: 
torily established that, the Court has any discretion vested in it, and 
it is only on such cases that the rules which I ventured to enunciate in 
Re Jobson’s Application (62 Soticrrors’ JOURNAL, 248) became applic. 
able. They have no application to a case where the first proposition has” 
not been established. In these circumstances, I think no case is made out 
for interfering with or staying or deferring the exercise by the mortga- 
gees of their power of sale, and I must accordingly give them leave to 
exercise it. The costs of the applicants and of Mr. Clayton’s clients 
will be added to their respective securities.—CounseL, Z'omlin, KC., 
and Galbraith ; Clayton, K.C., and Mossop; Wright Taylor. Soxtcrrors, 
Pritchard, Englefield & Co., for Coseker, Smitten & Holme, Darwen; 
Van Sandau & Co., for Wright, Beckett, Wright & Co., Liverpool; 
Peacock & Goddard, for H. & A. Maxfield, Sheffield. 
[Reported by 8. E. Witums, Barrister-at-Law.] 
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New Orders, &c. 


War Orders and Proclamations, &c. 
The London Gazette of 23rd August, 1918, contains the following — 


1. An Order in Council, dated 23rd August, making additions to the 
Statutory List under the Trading with the Enemy (Extension of 
Powers) Act, 1915, as follows :— 

Argentine (11); Bolivia (8); Brazil (3); Chile (2); Colombia (1); 
Costa Rica (7); Cuba (1); Ecuador (6); Guatemala (5); Honduras 
(2); Mexico (121); Morocco (1); Netherlands (4); Netherland East 
Indies (8); Nicaragua (3); Peru (4); Salvador (1); Spain (19) ; Sweden 
(1). . 
2. Notice of an Erratum in The Cast [ron Scrap Order, 1918 (ante, 
p. 756). 

3. An Admiralty Notice to Mariners—No. 992 of the year 1918, 
relating to England and Wales, South and West Coasts. Portland 
Bill to Bardsey Island—Traffic Regulations. This revises the Former 
Notice, No. 881 of 1918, whieh is cancelled. Part I. contains regala- 
tions respecting small craft and amateur fishing, and Part Il. regula- 
tions with regard to commercial fishermen; Parts III. and LV. relate 
to Plymouth and the Boom Defence across the entrance to the Hamoaze. 
No vessels other than those of British Nationality or those of the 
Allied Nations are permitted to enter the Port of Plymouth until 
further notice, and there are certain prohibited areas. 

The London Gazette of 27th August contains the following :— 

4. An Order in Council, dated 27th-August, further amending the 
Proclamation, dated the 10th day of May, 1917, and made under 
section 8 of the Customs and Inland Revenue Act, 1879, and section 1 
of the Exportation of Arms Act, 1900, and section 1 of the Customs 
(Exportation Prohibition) Act, 1914, whereby the exportation from 
the United Kingdom of certain articles to certain or all destinations 
was prohibited. The following additions are made :— 


Notes of the Bank of France to all destinations except to destina- 
tions in France. 

Notes of the United States Government and United States Bank 
Notes to all destinations except to destinations in the United States. 

5. Notice of various Errata in the Maximum Prices of Imported 
Timber under the Timber Control Order (ante, p. 706). 

6. A further Notice that licences under the Non-Ferrous Metal I 
dustry Act, 1918, have been granted to certain companies, firms, and 
individuals. The present list contains eleven names. 

7. The following Notices under the Corn Production Act, 1917 :— 

Proposal to Fix Rates of Wages for Stockmen, Shepherds and 
Horsemen in Gloucestershire. . 

Proposal to Fix Rates of Wages for Stockmen, Shepherds, and 
Horsemen in Warwickshire. 

Rates of Wages for Overtime Fixed for Male Workmen in Dorset 
to Come into Force on the 2nd September, 1918. 

Rates of Wages for Overtime fixed for Male Workmen in Devon 
shire to Come into Force on the 2nd September, 1918. 3 

Minimum Rates of Wages Fixed for Male Workmen in Notting 
hamshire to Come into Force on the 2nd September, 1918. : 

Rates of Wages fixed for Stockmen, Horsemen and Shepherds @ 
Derbyshire to Come into Force on the 2nd September, 1918. 

Minimum Rates of Wages Fixed for Male Workmen in Surrey 
to Come into Force on the 2nd September, 1918. 
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Minimum Rates of Wages Fixed for Male Workmen in Shrop- 
shire to Come into Force on the 2nd September, 1918. 

Minimum Rates of Wages Fixed for Male Workmen in Hamp- 
shire (including the Isle of Wight) to Come into Force on the 2nd 
September, 1918. 

tes of Wages for Overtime Fixed for Workmen in Sussex to 
and Radnor to Come into Force on the 2nd September, 1918. 

Rates of Wages for Overtime Fixed for Male Workmen in Kent 
to Come into Force on the 2nd September, 1918. 

Rates of Wages for Overtime Fixed for Workmen in Sussex, to 
Come into Force on the 2nd September, 1918. 

Minimum Rates of Wages Fixed for Male Workmen in Cornwall 
to Come into Force on the 2nd September, 1918. 

Minimum Rates of Wages Fixed for Male Workmen in Stafford 
shire to Come into Force on the 2nd September, 1918. 

Minimum Rates of Wages Fixed for Male Workmen in Lincoln- 
shire, to Come into Force on the 2nd September, 1918. 

Minimum Rates of Wages Fixed for Male Workmen in York- 
shire to Come into Force.on the 2nd September, 1918. 

8. An Admiralty Notice to Mariners—No. 996 of the year 1918, 
relating to England, South Coast, revising No. 828 of 1918, which is 
cancelled :—(1) Beachy Head to St. Albans Head—Traffic Regulations. 
Boating off Bournémouth is permitted inside a certain ling: (2) Port- 
land Harbour Approach—Restriction of Traffic. The following is 
repeated :— 

Shipping of Amateurs as Crew on Commercial Fishing V esaels.— 
Where it is proved that there is a shortage of bond-fide fishermen 
to form the crews of fishing craft provided with Board of Agri- 
culture and Fisheries fishing permits, permission may be granted 
to a limited number of approved amateur fishermen or yachtsmen 
enabling them to ship as crew on such craft. In cases where this 
is required application is to be made to the District Inspector of 
the Board of Agriculture and Fisheries (Mr. Ex S. Russell, Warb- 
lington Cottage,. Havant). 

9. An Admiralty Notice to Mariners—No. 999 of the year 1918, relat- 
ing to England, West Coast: River Mersey. Prohibited Anchorage 
Area Abolished. Former Notice, No. 84 of 1917. 





Army Council Orders, 
THE WOOL NOILS (CONTROL) ORDER, 1918. 


1. Notice is hereby given that it is the intention of the Army 
Council to take possession of all Wool Noils produced or to be produced 
in the United Kingdom; provided that nothing herein contained shall 
be deemed to refer to any Merino Noils in respect whereof any permit 
may have been granted by or on behalf of the Director of Raw Mate- 
rials in pursuance of the Order made by the Army Council under the 
said Regulations and dated the 3th day of March, 1917. 

2. The Order made by the Army Council under the said Regulations, 
relating to Merino Nous and dated the 30th day of March, 1917, is 
hereby cancelled. i 

3. This Order shall come into force the 1st day of September, 1918. 

4. This Order may be cited as the Wool Noils (Control) Order, 1918. 

19th August. (Gazette, 23rd August. 





PROHIBITION OF THE LIFTING AND USE OF HAY 
STRAW IN SCOTLAND. 

The Army Council hereby give notice that all hay and threshed hay, 
oat straw and wheat straw, revit wheat straw, buck wheat straw, 
perley straw, mustard straw, rye straw, pea straw, bean straw and 
threshed tares (hereinafter’in this Order referred to as hay'and straw 
forage) now standing in bulk in Scotland, or as and when harvested, 
except such hay or straw of the 1917 or earlier crop as has been 
released by sale licence, is taken possession of by the Army Council 
and shall from the date of this Order, or as and when harvested, be 
vay the disposal of the duly authorized Officers of the War Depart- 

ent. 


12. All Licences issued under this Order will be subject to the 
conditions and restrictions contained in such Licences. 
* Any departure from such conditions and restrictions or other act in 
contravention of the provisions of this Order will be an offence under 
the Defence of the Realm Regulations, and will render the offender 
liable to the penalties attaching thereto. 


13. Detailed instructions regarding the necessary procedure to be 
adopted by all persons desiring to use, sell, purchase or otherwise 
deal in hay and straw forage under this Order can be obtained upon 
application to the Area Administrative Officer. 


14. Addresses of the District Purchasing Officers for Supplies. ] 


16. So much of the Army Council Order of the 17th July, 1917, pro- 
hibiting the lifting of hay and straw in Great Britain and Ireland and 
the Isle of Man as relates to the lifting of hay and straw in Scotland 
is hereby cancelled, but nothing in this Order shall affect the said 
Order of the 17th July, 1917, in so far as it relates to the lifting of 

ay, oat and wheat straw in England, Wales, Ireland and the “Tsle 
of Man. 

21st August. 


AND 


[Gazette, 23rd August. 
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ROYAL EXCHANGE 
ASSURANCE. 


INCORPORATED A.D. 1720. 


FIRE, LIFE, SEA, ACCIDENT, MOTOR CAR, PLATE CLASS, 
EMPLOYERS’ LIABILITY, ANNUITIES, LIVE STOCK, LIFT, BOILER, 
BURGLARY, THIRD PARTY, FIDELITY GUARANTEES, 

The Corporation will act as 
TRUSTEE OF WILLS AND SETTLEMENTS. 
EXECUTOR OF WILLS. 





Full Prospectus on application to the Secretary, 
Head Office: ROYAL EXCHANGE, LONDON, E.C. 3. 
Law Courts Branch: 29 & 30, HIGH HOLBORN, W.C. 1. 











REGULATION OF THE SALE OF HAY AND OAT STRAW 
AND WHEAT STRAW IN IRELAND, 

The Army Council do hereby order :— ; 

That on any sale of Hay, Oat Straw or Wheat Straw in Ireland the 
price shall not exceed such prices as are set out in the Schedules here- 
under : 

SCHEDULE I.—<Applicable to War Department Purchases only. 

{Maximum prices. ] 

SCHEDULE II.—Applicable to other than War Department Purchases. 
{Maximum prices for quantities exceeding 5 cwt.] 
SCHEDULE III.—Applicable to other than War Department Purchases, 
{Maximum prices per stone of 14 bbs., for quantities not exceeding 
5 ewt.] 

The Army Council Orders of the 17th July, 1917, and the 8th May, 
1918, regulating the sale of hay and oat and wheat straw in Great 
Britain and Ireland and the Isle of Man are hereby cancelled so far as 
they relate to Ireland. 


22nd August, |Gazette, 27th August. 


THE CLOTHING (RETURNS) ORDER. 

1. All persons engaged in the manufacture of Clothing shall furnish 
tp the Director of Army Contracts such particulars as to their business 
as may be required from time to time by him or on his behalf. 

2. Any particulars furnished under this Order shall be verified by 
the signature of a partner, or in the case of a Limited Company by 
the signatures of a Director and the Secretary. 

3. Any person failing to comply with any provision of this Order 
or with any requirement or direction made or given hereinunder shall 
be guilty of an offence against the said Regulations. 

4. This Order may be cited as The Clothing (Returns) Order. 

24th July. LGazette, 27th August. 


Board of+Trade Order. 
THE COAL (PIT’S MOUTH) PRICES NO. 3 ORDER, 1918. 

In exercise of the powers conferred upon them by section 1, sub- 
section 2, of the Price of Coal (Limitation) Act, 1915, and by Regula- 
tions 2r, 2s and 233 of the Defence of the Realm Regulations, the 
Board of Trade hereby order as follows :— 

(1) Article 1 of the Coal (Pit’s Mouth) Prices No. 2 Order, 1918, 
is hereby amended by the addition to the area in South Staffordshire 
and East Worcestershire within which a standard amount of 13s. 
is applicable of so much of the area to the north of the line drawn 
from Bushbury Station on the London and North Western Railway 
to Streetly Station on the Midland Railway as is comprised in the 
Wolverhampton Union for poor law purposes, or the east division of 
Wolverhampton for Parliamentary purposes. 

(3) This Order may be cited as the Coal (Pit’s Mouth) Prices No. 3 
Order, 1918. 

17th August. LGazette, 23rd August. 

Food Orders. 
THE RATIONING ORDER, 1918. 

The Food Controller hereby orders that, except under the authority 
of the Food Controller, the following regulations shall be observed by 
all persons concerned : 

Parr I. 


GENERAL RESTRICTION, 


1. General restriction.|—Exeept under and in accordance with the 
provisions of this Order or any directions issued thereunder, a person 
shall not obtain or attempt to obtain, or supply or offer or attempt to 


j , 2 - I 
supply any Rationed Food for household consumption, or any Rationed 


Food or edible fats for the purposes of any establishment, 
2. Rationed Foods.|.—(a) The Food Controller may from time to time 
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prescribe the articles of food which shall be Retioned Foods for the pur- 
poses of this Order, the amount of the ration for each article and in the 
case of any Rationed Food the amount of any particular kind which 
may be obtained. 


(b) Until the Food Controller otherwise prescribes the Rationed Foods 
shall be: 
(i) Sugar : 
(ii) Butter and Margarine: 
(iii) Meat: and 


(iv) Lard 


(c) The Food Controller may from time to time direct that any 
Rationed Food shall, subject to any conditions and to the extent specitied 
in the directions, be suppli« d and obtained ration free, that is to say, 
as if such food were not rationed food, 


Part Il.—HovusenHoLDs. 


4: Rationed food to he obtained by ration documents. | tationed Food 
may be obtained for ,household consumption only up to the prescribed 
amount and on y by means of a ration book or leaf or other ration docu 
ment available for lawful use and lawfully used. 


5. Obtaining rationed food from reailer.}—A person may obtain 


Rationed Food for household consumption from a retailer -where the 
following conditions are complied with 


(a) Except where the Food Controller otherwise directs, he may 
obtain such food only from the retailer with whom he is registered 
tor the purpose ; 


(b) Except where the relative leaf or relative part of the leaf is 
for the time being deposited with the retailer in the prescribed 
manner, he must produce his ration book and relative .leaf or rela- 
tive part or other ration document available for lawful use ; 


(c) The appropriate coupon or coupons representing the amount 
of food obtained must be detached and retained by the retailer and 
not more may be obtained on any coupon than the amount pre 
scribed for that coupon ; and 


(d Any directions that may be prescribed are obeyed, 


8. Obtaining rationed food other than meat from~a person other than 
retailer.}--A person may obtain. Rationed Food (other than meat) for 
household consumption from any supplier other than a retailer where 
the following conditions are complied with: 


1 


(a Except where the relative leaf or relative part of a leaf is 
for the time being deposited with such supplier in the prescribed 
manner, he must produce his ration book or relative leaf or relative 
part or other ration document available for lawful use ; 


(b) The appropriate coupon or coupons representing the amount 
of food obtained must be detached and retained by the supplier and 
not more may be obtained on any coupon than the amount pre- 
scribed for that coupon; and 


(¢ Any directions that may be prescribed are obeyed, 


12. Presumption Until the contrary be proved, it shall be presumed 
that Rationed Food supplied, obtained or offered or attempted to be 
supplied or obtained is supplied, obtained or offered or attempted to 
be supplied or obtained for household consumption, 

13. Laxception.|—This part of this Order shall not apply to 

(a) the distribution of any Rationed Food among the members 
of a household or to guests sharing household meals; or 

(b) the provision of home produce for consumption by the pro- 
ducer and others as self-suppliers in accoydance with any directions 
relating thereto issued under this Order. 


Part II].—EstTasLisHMENTs, 


(a) Catering Establishments. 
. ’ 
(5) Institutions. 
(c) Residential Hatablishmenta. 


(d) General. 


35. Lestriction on serving of milk.}—(a) No milk may be served or 
consumed in any catering or residential establishment as or as part 
of a beverage except with tea, coffee, cocoa or chocolate as usually 
served 

(4) This provision shall not apply to -milk supplied to any person 
residing in the establishment or to milk supplied at any school to 
any person under 18 years of age, whether residing at the school or 
not, or to milk supplied to children under 10 years of age. 

36. Restriction on serving of bread, cake, in certain hours.}—No 
person shall in any inn, hotel, restaurant, refreshment house, club, 
boarding house, or place of refreshment open to the general public 
be served with or consume at any meal whatsoever which begins 
between the hours of 3 p.m. and 5.30 p.m. more than 14 oz. in the 
whole of bread, cake, scone and biscuit 


This clause shall not apply to any such place where : 


(1) 
charge for beverages) in respect of a meal begun between 3 p.m. 
and 5.30 p.m. which does not include meat, fish or eggs; and 

(2) There is exhibited on every tariff and also in a conspicuous 
position in every room where meals are usually served a notice to 
the effect that no customer will be so charged. 


No customer is ever charged more than 5d. (including the 





a 


Part [V.—Home Propuce Anp SetF Suppliers. 
Part V.—Ration DocuMENTS. 


38. Issue of documents.}—-The Food Controller may with a view @ 
the distribution of any Rationed Food from time to time issue op 


cause to be issed to such persons and subject to such conditions ag} 


may from time to time be thought fit, ration books and other ration 
documents to be used for the purposes of the distribution or rationing 
of such food, 


41. Persons in unauthorised possession of documents. }—W here any 
person is in possession of a ration document and such possession jg 
not authorised by virtue of this Order, then unless within 7 days of 
the same having come into his possession he shall have returned the 
same to the person entitled to the custody thereof or otherwise dealt 
therewith as provided by or under this Order he shall forthwith deliver 
the same to the Food Controller or to any Food Committee or otherwise 
as directed on the book. 


42. Ration document or part thereof to be inalienable.J|—A ration 
dowument shall be inalienable and no person shall assign or attempt to 
assign or otherwise dispose thereof. 


49. U'redit Notes for small sales.}—(a) For the purpose of facilitating 
the purchase of any Rationed Food by persons who are accustomed 
to purchase it in smaller quantities than the amount of the ration 
prescribed for a coupon, a Food Committee may, if they think fit, 
prepare and submit to the Food Controller for his approval a scheme 
for securing that retailers in whose business it is a practice to sell 
the food in such smaller quantities shall be required to issue to any 
customer purchasing a quantity of the Rationed Food less than the 
ration a credit note or other document representing the differerice 
between the amount purchased and the prescribed. ration, and that any 
such document shall be treated by the retailer by whom it is issued as 
though it was an authority for the amount which it represents. 

(b) Any scheme so prepared may contain all necessary incidental 
and consequential provisions and in particular may authorise the Feod 
Committee to determine conclusively whether in any case the business 
of a retailer is of such a kind as to fall within the scope of the 
scheme. 


(c) Any scheme approved by the Food Controller shall have effect 
in the area of the Committee for the period specified in the approval 
subject to such amendments in or additions to the scheme, if any, 
as may from time to time be submitted by the Committee to the Food 
Controller and approved -by him, and it shall be the duty of all persons 
to: comply with the provisions of any such scheme as though suth 
scheme was incorporated in this Order. 


Part V1I.—MISCELLANEOUS. 


50. Jssue of directions.}—-The Food Controller may from time to 
time issue directions prescribing the matters to be prescribed under. 


this Order or otherwise for the purpose of giving effect to any of 
the provisions of this Order or any matter connected therewith, and 
it shall be the duty of all persons concerned to comply with any such 
directions. 
_ 52. Powers of Food Committee.J}—(a) A Food Committee may give 
instructions :— 

(i) limiting the number of persons who may be registered with 

, any retailer ; 





(ii) transferring a person so registered from one retailer to 
another ; 

(ili) requiring any retailer to accept or prohibiting a retailer 
from accepting any particular person or persons or class of persons 
as a customer or customers ; 

(iv) subject to the provisions of the Shops Act, 1912 [2 & 3 
Geo. 5, c.. 3], and any other Statutory provisions for the time 
being in force, determining the manner in which and the times at 
which a retailer shall sell, distribute, or dispose of any Rationed 
Food among his customers. A 

(6) A Food Committee may, in accordance with any directions of 
the Food Controller, issue temporary licences exempting from the 
provisions of this Order any Rationed Food of a perishable stature 
where in the opinion of the Committee the food would otherwise be 
likely to perish. ‘ 

60. Marking in lieu of detaching.}—-The Food Controller may direc 
in respect of any Rationed Food that coupons or spaces on the relative 
leaf shall be marked in lieu of being detached and in such case the 
provisions of this Order shall apply with the necessary modifications. 

61. False Statements, Forgeries, &c.} 

62. Interpretation.] 

64. Penalties.] 


65. Revocation.}—The Orders and Schemes mentioned in the first 
column of the Schedule hereto are hereby revoked to the extent spect 
fied in the second column of the Schedule, provided that the revocation 
is without prejudice to any proceedings in respect of any contravention 
of any such Order or Scheme. 

66. Title and extent of Order.j\—(a) This Order may be cited as the 
Rationing Order, 1918. , 

(b) This Order shall not apply to Ireland. 

17th July, 1918. 
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THE SCHEDULE. 
Extent to which revoked 

Clause 21. 

The whole Order. 

The whole Order and the direc- 
tions thereunder. 

The whole Order and the direc- 
tions thereunder. 

So far_as they relate to Butter, 


» Orders and Schemes. 
Sugar Order, {917 ... = 
Sugar (Rationing) Order, 1917 
he London & Home Counties 
(Rationing Scheme) Order, 1918. 
ihe Meat Rationing Order, 1918. 


The Food Control Committees 


{Local Distribution) Scheme Margarine and Lard. 
Order, 1918, and subsequent 
Orders similarly named and 


numbered 2, 3, 4 and 5, and 
all schemes adopted pursuant to 
such Orders. : 

The Public Meals Order, 1918 The whole of the Order so far as 
the same applies in Great 
Britain. 


The Cake and Pastry Order, 1917. Clause 8. 


In addition to the Directions under this Order which we noted last 
week (ante p. 757) the following also have been issued : 

DIRECTIONS RELATING TO THE AMOUNT OF RATIONED 
4 FOOD. F 

In exercise of the powers reserved to him by the above Order and 
of all other powers enabling him in that behalf, the Food Controller 
hereby orders and directs that the following directions relating to the 
‘mount of rationed food shall be observed by all persons concerned : 
/1. The appropriate leaves and coupons of the Ration Books (A and 
B) and of the Traveller’s Ration Books shall be - 

For sugar, the Leaf numbered 1 and coupons thereon. 

For Butter and Margarine, the Leaf numbered 2 and coupons 
thereon. 

For Meat, the Leaves numbered 3, 3x, 3y, and 3z and coupons 
thereon. 

For Lard, the Leaf numbered 4-and the coupons thereon, 

The coupons of a special Fats Leaf are butter and margarine coupons, 

2. The coupon numbered 1 on a leaf relates to the week ending on 
Saturday, the 20th July, 1918, and the other coupons relate to the sub 
sequent weeks in due numerical order. 

3. Each coupon, except a meat coupon, is available for use only during 
the week to which such coupon relates. Each meat coupon is available 
for use during thet week and also the subsequent four days. 

A sugar coupon may also be used for obtaining sugar from a retailer 
in accordance with any directions relating to the purchase of sugar from 

lers. - 

4. Until further notice the amount of the weekly ration of sugar shall 
be 8 ozs., of butter and margarine 5 ozs., and of lard 2 ozs."; and not 
more than the prescribed amount may be obtained or supplied on the 
coupon. 

5. Until further notice the amount of meat which may be obtained on 
any meat coupon shall be the amount in weight or_worth of meat pre 
seribed as the value of a coupon according to the Table of Equivalent 
Weights for the time being in force. Where .worth of meat is pre 
aribed, such worth shall be ascertained .at the maximum retail price 
therefor for the time being applicable under the Orders of the Food 
Controller. Until further notice such Table shall be the Table set forth 
in the Schedule hereto, 

6. Until further notice any meat coupen may be used for obtaining 
any kind of meat or for obtaining a meat meal from a catering estab- 
lishment, or in the case mentioned in the Rationing Order, 1918, for 


7. Coupons on Leave or Duty Ration Books and Emergency Ration 
Cards and Invalids’ leaves may be used as shown thereon, 

8. Until further notice no coupon on a Supplementary Ration Book 
(C, D, E and F) shall be available for obtaining any kind of meat or a 
meat meal. : 

9. Where under any directions of the Food Controller or instructions 
of a Food Committee or under the Table of Equivalent Weights for 
the time being in force any kind of rationed food may be obtained 
without coupons, such rationed food may, unless otherwise directed, be 
obtained from any retailer whether he jis the retailer with whom the 
customer is registered or not, 

29th July. 

Schedule. 
TABLE of EQUIVALENT WEIGHTS oF MEarT. 


PART I. 
inp MISCELLANEOUS MEATS (OTHER THAN POULTRY 
AND GAME), 


ButcHer’s MEAT 


Couvon-FREE ARTICLES, 
PART II. 


POULTRY AND GAME, 


DIRECTIONS FOR GENERAL BUTCHERS AND THEIR 
CUSTOMERS. 

1. For the purposes of these directions ‘‘ general Dutcher ’’ means 
a butcher who sells butcher’s mheat other than pork, whether or not he 
also sells pork and offal. 

‘* Emergency customer ’’ means a person lawfully holding and using 
a soldier’s or sailor’s leave or duty ration book, traveller’s ration book 
or an emergency ration card which is not marked with the name of 
another general butcher. : 

A person in respect of whom a visitor’s declaration form has been 
handed to and accepted by a general butcher is deemed to be registered 
with that butcher during the period for which the form is valid. 

2. A general butcher may supply butcher's meat (including pork) 
only 

(a) to his registered customers ; or 
(6) to emergency customers without registration (if he has more 
than sufficient supplies for his registered customers). 
5. A person may obtain butcher’s meat (including pork) from a 
general butcher only if he is registered with him for the purpose. 

This restriction does not apply to an emergency customer. 

4. Butcher's meat (including pork) may be obtained or supplied only 
against the coupons marked ‘‘ meat,’’ “‘ butcher’s meat or other meat,” 
or ‘‘ other meat only.”’ 

17. Failure to comply with any of these directions is a summary 
offence against the Defence of the Realm Regulations, 

29th July. 


DIRECTION AS TO POULTRY. 

1. Where the price charged for poultry sold by a retailer does not 
exceed the sum of one shilling and fourpence per pound, no coupon 
need be required therefor 
2. The General Licence dated the 5th July, 1918, is hereby revoked. 
3. This Direction shall come into-force on the 12th August, 1918. 
10th August. 


THE SPIRITS (PRICES AND DESCRIPTION) No. 2 ORDER, 
1918. 


1. Application of Order.}—This Order shall apply only to spirits of 
the kinds mentioned in the first column of the first schedule to this 





Obtaining a meat meal from an institution, 


Order. 








THE LICENSES AND GENERAL INSURANCE Co, Lo. 


CONDUCTING THE INSURANCE POOL or selected risks. 
FIRE, BURGLARY, LOSS OF PROFIT, EMPLOYERS’, FIDELITY, GLASS, 





MOTOR, PUBLIC LIABILITY, etc., etc. 





Non-Mutual except in respect of PROFITS which are distributed annually to the Policy Holders 


THE POOL COMPREHENSIVE FAMILY POLICY at 4/6 per cent. is the most complete Policy ever offered to householders, 
THE POOL COMPREHENSIVE SHOPKEEPERS’ POLICY Covers all Risks under One Document for One Inclusive Premium, 





LICENSE 
INSURANCE. 








3 For Further Information, write: 


SPECIALISTS 


Suitable Clauses for 
LicensedeProperty, settled ty Counsel, will be sent on application. 


24, MOORGATE ST., E.C. 2. 


IN ALL LICENSING MATTERS 


Insertion in Leases and Mortgages of 


* 


77° 


; 
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2. Spirits to be sold in licensed premises by certain measures. }—A 
person shall not sell or offer to sell in any part of any licensed premises 
any spirits otherwise than by reputed quart bottles or by reputed 
pint bottles or by imperial measure, or by one-half, or one-third, or 
one-quarter, or one-fifth, or one-sixth part of a gill, quartern or noggin. 

3. Restriction on certain sales in licensed premises.}—(a) A person 
shall not sell or offer to sell in any part of any licensed premises having 


a public bar any spirits of a kind mentioned in the first column of the 


first schedule unless spirits of a kind and (where mentioned) of a 
strength set opposite to such spirits in the second column of that 
schedule are on sale by measure in the public bar of such premises. 

(b) Nothing in this clause shall apply to sales in premises licensed 
only for sale for consumption off the premises 


4. Maximum price on retail sales.) 


5. Maximum price on wholesale sales.) 


8. Samples of Analysis.J—A person authorised in that behalf by the 
Food Controller or a Food Committee to procure for analysis samples 
of spirits on sale in any licensed premises shall have all powers of pro- 
curing samples conferred by the Sale of Food and Drugs Acts, and a 
person selling spirits by retail shall on tender of the price for the 
quantity which he shall reasonably require for the purpose of analysis 
sell the same to him accordingly. 

9. Certificate of Analtyst.\—In any proceedings in respect of an in- 
fringement of this Order, the production of the certificate of the Prin- 
cipal Chemist of the Government Laboratories or of an Analyst 
appointed under the sale of Food and Drugs Acts slrall be sufficient 
evidence of the facts therein stated unless the defendant require that 
the person who made the analysis be called as a witness. The certificate 
of the Principal Chemist or of the Analyst shall so far as circumstances 
permit, be in the form required by the sale of Food and Drugs Act. 

10. Defence.) 
charging a price in excess of any maximum price applicable under this 
Order it is proved that an offence has been committed, but the 
defendant proves: 

(a) That he purchased the spirits in question from a person who 
sold it as spirits of a kind or strength which justified the price 
charged by the defendant; and 

(b) That he had no reason to believe at the time of sale by him 
that the kind or strength of the spirits was such as prevented their 
being sold at the price charged; and 


(c) That he has given due notice to the prosecutor of his inten- 
| 


tion to rely on the provisions of this clause ; 


the defendant shall be entitled to be discharged from the prosecution. | 


15 Interpretation ! 

17. Revocation The Spirits (Prices and Description) Order, 1918, 
is hereby revoked as on the 26th August, 1918, without prejudice -to 
any proceedings in respect to any contravention thereof. 

18 Infringements ] 


19. Z'itle and commencement of Order.}—(a) This Order may be cited 
as the Spirits (Prices and Description) No. 2 Order, 1918. 
(b) This Order shall, except where otherwise stated, come into 
force on the 26th August, 1918. 
13th August 
FIRST SCHEDULE. 
lst Column. 
Whiskey of a proprietary brand... 
Whiskey (other than Whiskey of 
a proprietary brand) _ 
British Gin ... se 
Rum ... we 
British Brandy 


2nd Column. 


Whiskey. 


Whiskey of a similar strength. 

British Gin of a similar strength. 

Kum of a similar strength. 

British Brandy of a 
strength. 


SECOND AND THIRD SCHEDULES. 
[Aind and Strength of Spirits and Maximum Prices.) 


similar 


The following Orders have also been issued :— 

The Fish (Distribution) Order, 1918, dated 16th July, 1918. 
The Jam (Prices) No. 2 Order, 1918, dated 26th July, 1918. 
The Butter Order, 1918, dated 31st July, 1918 — : 
The Potatoes Order, 1918, dated 2nd August, 1918. 
The Sale of Sweetmeats (Restriction) Order, 1918. 
The Sale, of Sweetmeats (Restriction) (Ireland) 

General Licence, under, dated 10th August, 1918. 


Order, 1918; 


Increase in Charges for Parliamentary | 
Business. 


The Law Society's Gazette for August contains the following :— 


The Society of Parliamentary Agents have forwarded, for publication | 


in the Gazette, the subjoined copies of letters received from the Taxing 


Officer of the House of Lords and the Speaker’s Secretary, in reply to | 


an application made by that Society for an increase of the authorized 
Scales of Charges under the House of Lords Costs (Taxation) \Act, 1849, 





the 


If in any proceedings against a licensed trader for | 





and the House of Commons Costs (Taxation) Act, 1847, the charges of 


| solicitors in connection with Private Bill Legislation, as well as those ™ 


of Parliamentayy Agents, being regulated by the Scales referred to :— 
** House of Lords, 8th July, 1918. 
‘Dear Sirs,—In reply to your application of 17th June last, the 


| Clerk of the Parliaments requests me to inform you that I have re 
| ceived from him an instruction relating to taxation of costs, a copy of 


I am, dear sirs, faithfully yours, 
** AntHuR H. Ropinson, 
“The President and the Honorary Secretary, 
‘Society of Parliamentary Agents.” 


which I now enclose. 


(Enclosure. ) 
“8th July, 1918. 
‘“To the Taxing Officer of Private Biil Costs, House of Lords. 

‘ Sir,—In pursuance of Section 4 of the House of Lords Costs Taxa- 
tion Act, 1849, I have decided to increase the charges in the List pre- 
pared by the Clerk of the Parliaments in 1888 by 20 per cent. during 
the continuance of the -war and twelve months thereafter, but such 
increase is not to apply to charges made in connection with either Bills 
or Provisional Orders of the current Sessfn except in cases in which the * 
proper parties chargeabie have signified their consent in writing to pay 
the additional charge. 

* AntHUR T, THRING.” 
** House of Cortmons" 4th July, 1918. 

‘ Sir,—With reference to your letter of the 27th ulto., I am directed 
by the Speaker to inform you that he has decided to increase the list 
of charges prepared by Mr. Speaker Peel in 1888, in pursuance of the 
House of Commons Costs Taxation Act, 1847; by 20 per cent. during 
continuance of the war and twelve months thereafter, but the in- 
crease is not to apply to charges made in connection with any Bill of 
the current Session except in cases in which the parfy to be charged 
has signified his consent in writing to pay the additional charge. The 
Taxing Officer of the House of Commons has been informed accordingly. 

I remain, your obedient servant, 

“F. C.. BRAMWELL.” 

‘G. G. Hawkins, Esq., Hon. Sec., Society of Parliamentary Agents. 








Historic Places. 
PROPOSED NEW POWERS FOR THE NATIONAL TRUST. 


Difficulties having arisen with regard to the power of dealing with 
lands acquired by the National Trust for Places of Historic Interest 
or Natural Beauty, and of acquiring lands which, though not them- 
selves of national ~interest or of natural beauty, are important for 


| preserving or increasing the amenities of such properties, the Charity 


Commissioners have, says the 7'imes, prepared a scheme extending the 
powers of the Trust. The scheme will require confirmation by Parlia- 
ment. 

It is now proposed that the National Trust Act of 1907 shall be 
extended to enable the Trust to grant leases of certain properties, 
described as inalienable in the Act, or any parts or part thereof, 
for such terms of years, at such rents, and subject to such conditions, 


| as the éouncil of the Trust may think proper, with the sanction of the 
| Charity Commissioners. It is also proposed that the Trust may acquire, 


by purchase, gift, or otherwise, and may hold without licence in mort- 


| main, any lands, buildings, and hereditaments, and any rights, ease- 


ments, or interests therein or thereover which, in the opinion of the 


| council, it may be desirable to hold with a view to preserving, pro- 


moting, or augmenting the amenities of any previously acquired pro- 


| perty of the Trust. 


No such property shall be acquired by purchase without the sanction 
of the Charity Commissioners, and property otherwise a®quired shall 
be sold, within a period determined by the Commissioners, unless the 
latter shall by order have sanctioned such acquisition or its retention. 








Obituary. 
Judge Templer. 


Judge Freperic Gorpon TEeMPLER died suddenly on Wednesday at 
his residence at Eaglescliffe, near Stockton-on-Tees. He had suffered 
from heart trouble. Judge Templer had been on the county court 
bench on the Durham and York Circuit (No. 15) since 1898. Born at 
Greenwich in June, 1849, the son of the late John Charles Templer, 
a Master of the Court of Exchequer, he was educated at Harrow and 
Trinity College, Cambridge, where he graduated in 1870. He was 
called to the Bar by the Inner Temple in 1872, and practised on the 
Western Circuit and Dorset Sessions. Ten years after being called 
to the Bar he was appointed a District Judge in Cyprus, becoming 
Queen’s Advocate in 1893. He published a work on the Summary 
Jurisdiction Act, 1879. 








Sir William Boyd, first Bt., P.C., LL.D., of Merrion-square, Dublin. 
and Howth House, Howth, co. Dublin, for thirty-one years a Judge of 


the High Court in Ireland, left persona] estate of gross value £57,285, 
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